SUMMARY OF ROUNDTABLE MEETING:
ADVANCE NOTICE OF PROPOSED RULEMAKING ON CUSTOMER DUE DILIGENCE

525 WEST MONROE STREET
SUITE 1100
CHICAGO, IL 60661
SEPTEMBER 28, 2012
9:00AM - 4:00PM

The Financial Crimes Enforcement N etwork (FinCEN) hosted a roundtable meeting
to continue gathering information on the Advance Notice of Proposed Rulemaking (ANPRM)
on customer due diligence (CDD) requirements for financial institutions. T he me eting w as
held on S eptember 28, 2012, at the Commodity Futures Trading Commission (CFTC), 525
West Monroe Street, Suite 1100, Chicago, IL 60661. To focus on specific industry issues, the
meeting was divided into a morning session from 9:00 am to 12: 00 pm for representatives
from the futures industry, and an afternoon session from 1:00 pm to 4:00 pm for all other
interested financial institutions.

On March 5, 2012, FinCEN issued the A NPRM to solicit public comment on t he
potential de velopment o fan explicit C DD obligation for financial ins titutions, including a
requirement to obtain information on the beneficial ownership of customers. | The comment
period closed on June 11, 2012. On July 31, 2012, of ficials from the U.S. Department of the
Treasury (Treasury), including FinCEN, hosted a public hearing in Washington, DC, to invite
additional comment on s pecific issues raised during the comment period. * This roundtable
meeting in Chicago, IL continued Treasury’s outreach efforts to engage with representatives
from affected financial institutions on these key issues.

This Chicago meeting w as co -chaired by Chip Poncy, Director, Office o f S trategic
Policy for T errorist Financing and Financial Crimes, U.S. D epartment of the Treasury and
Alan Cox, Assistant Director, Office of Outreach Resources, FInCEN. Set forth below is a
general summary of the primary issues discussed at the roundtable meeting, as understood by
Treasury officials, in attendance. It is not intended to be a transcript, and does not purport to
include every comment or issue raised during the meeting.

Summary of Roundtable Meeting

Messrs. Poncy and Cox opened the discussion with an overview of Treasury’s
ongoing outreach process with respect to the ANPRM, and then led an open forum to discuss
the following key issues raised during the comment period and at prior public meetings:

Definition of Beneficial Ownership

! Financial Crimes Enforcement Network, Customer Due Diligence Requirements for Financial

Institutions, 77 FR 13046 (March 5, 2012), available at:

http://www.regulations.gov/#!docketDetail; D=FINCEN-2012-0001:dct=FR%252BPR%252BN%252B0%252BSR.
* Summary of Public Hearing: Advance Notice of Proposed Rulemaking on Customer Due Diligence (July 31,
2012), available at http://www.fincen.gov/whatsnew/html/20120913.html. Public roundtable discussions were

also planned for Chicago, New York City, Los Angeles and Miami; summaries of all roundtable discussions

will be available on FinCEN’s website.
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To address s ome confusion expressed by commenters in the ear lier h earing s essions,
Treasury officials clarified that the ANPRM definition of “beneficial owner” with respect
to a legal entity customer includes both concepts of ownership and control. Including both
concepts in the definition may be necessary to accommodate the vast array o f complex
ownership structures of legal entities that may become customers of financial institutions.
The co-chairs asked participants to comment on the definition set forth in the ANPRM.

Some commenters suggested that alternative sources may provide helpful guidance with
respect t o t he de finition of “beneficial ow ner,” such a s the G lossary of t he F inancial
Action Task Force (FATF) Recommendations.

During a discussion about different thresholds associated with the definition of beneficial
ownership, one commenter asked what the expectation would be when the ownership of
an entity is so widely dispersed that no on e natural person holds more than one percent.
Treasury recognized that this is a key point to consider when contemplating how deep to
delve into ownership.

Treasury o fficials recognized how the various comments hi ghlighted t he c hallenge in
proposing a definition that provides flexibility and consistency, but emphasized the need
to achieve both.

Obtaining Beneficial Ownership Information — Current Practices

Treasury officials asked participants to provide examples of the circumstances in which
financial institutions currently obtain beneficial ownership information, and how financial
institutions define “beneficial owner” in such circumstances.

Commenters de scribed w idely di vergent pr actices w ith r espect t o obt aining be neficial
ownership information. For e xample, s ome institutions use a threshold of 10% for all
customers, others us e a hi gher t hreshold such as 25% , s ome obtain information on

beneficial ow nership onl y f rom c ertain high risk customers, and ot hers r arely obt ain
beneficial ow nership information. T he m ethod of obtaining information on beneficial
ownership also varied significantly across financial institutions. These variations were
largely based on t he type of financial institution, the type of customer and the type of
product or service offered. Some institutions also base the threshold used to determine
beneficial ownership on standards set in foreign jurisdictions, which have been subject to
beneficial ownership obligations for several years.

Commenters al so described widely di vergent pr actices w ith respectt o upda ting
information collected from the customer during the onboarding process. Some institutions
do not refresh information, some do s o upon a triggering e vent, and others may do s o
periodically (e.g., every five years for low-risk customers; every 3 years for medium-risk
customers; and every year for high-risk customers).

To determine control of legal entity customers, some institutions ask for and verify the
identity of all directors and officers. Treasury contemplates that the control prong of the
ANPRM de finition will le ad to the ide ntification of only one or a limite d number o f
individuals. Further, officers and directors of a | egal entity may be beneficial owners in
some instances, but that is not always the case. Treasury officials further clarified that the
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ANPRM intended t o di stinguish be tween control of an account and c ontrol of alegal
entity customer.

In addition to obtaining beneficial ownership information to mitigate money laundering
risk, some financial institutions also obtain beneficial ownership information to monitor
and mitigate market exposure.

Verification of Beneficial Ownership — Identity and/or Status

Treasury officials sought comments on a potential obligation for financial institutions to
verify a beneficial owner’s (1) identity and (ii) status as beneficial owner, as described in
the ANPRM.

For ve rifying t he s tatus of a be neficial ow ner (i.e., that the indi vidual ide ntified as a
beneficial o wnerisin fact a beneficial ow ner), most c ommenters indi cated that the y
should be permitted to rely on i nformation provided by the customer. Treasury officials
clarified that a rule on beneficial ownership could allow financial institutions to rely on
information provided by customers in verifying status, but noted that conducting CIP on
the be neficial ow ner m ay b e an appropriate m ethod in ve rifying t he 1 dentity of t he
individual. C ommenters ge nerally acknowledged t hat c onducting procedures s imilar to
CIP on b eneficial ow ners would be m anageable as they are al ready familiar with the
process.

Some com menters suggested that ab eneficial ow nership requirement tha t pe rmits
reliance on a customer’s s elf-certification (withnor equirement f ort he f inancial
institution to verify the status of the beneficial owner) could be workable as a broad-based
approach.

Other commenters, how ever, questioned the utility o f a s elf-certification form asthe
information may b e i naccurate or m isleading. T reasury o fficials r eiterated that an
intentionally m isleading c ustomer r esponse c ould ha ve s ignificant prosecutorial va lue,
including for purposes of proving criminal intent.

Challenges Associated with Certain Products, Services, and Relationships

Treasury o fficials s ought c omments ont he ¢ hallenges a ssociated with obt aining
beneficial ownership information in specific contexts. Several commenters reiterated that,
due to their ¢ omplexity, tr usts should require s eparate t reatment. Many financial
institutions noted that they do not maintain an entire trust document. Generally, financial
institutions retain the first and last page of the trust document. However, some financial
institutions retain a certification document that may contain additional information. In
certain circumstances, financial institutions do not have trust beneficiary information and
thus exclude beneficiaries w hen obt ainingi nformation on be neficial ow nership.
Generally, financial institutions maintain trustee information on trust accounts, and might
maintain grantor information.

Treasury officials sought comment on the CDD challenges in specific contexts, including
intermediated relationships and similar relationships w here t he c ustomeri s another
financial institution that serves its own underlying customers. These relationships arise in



a num ber of di fferent ¢ ircumstances, such as c orrespondent b anking or i1 ntermediated
accounts that are common in the futures and securities industries. In these situations, the
financial ins titution’s ¢ ustomer is of ten another f inancial ins titution, which may be
subject to varying de grees of A ML regulation. Treasury of ficials recognized that these
situations present unique diligence challenges.

= In this context, commenters discussed their due diligence practices with respect to foreign
financial institutions (FFIs). As an example, some institutions assume that an affiliated
FFI’s AML controls are sufficient, and therefore focus mostly on the risk associated with
the jurisdiction in which the affiliated FFI operates. Treasury officials acknowledged that
jurisdictional risk is an important consideration, but emphasized it should not be the sole
factor to consider.

= Treasury o fficials as ked pa rticipants how t hey assess and mitigate jurisdictional risk.
Some ¢ ommenters not ed t hat t hey ¢ onduct t heir own risk assessments, which may
consider Financial A ction Task F orce ratings or European U nion e quivalency. T o
mitigate r isk associated w ith non-affiliated FFIs, some ins titutions ob tain the F FI’s
policies a nd pr ocedures, and in s ome c ases, r equest t hat t he i mplementation of t hose
procedures be externally audited.

= Several com menters, particularly those representing futures c ommission merchants and
introducing br okers i n ¢ ommodities, emphasized that int ermediated relationships pos e
unique due di ligence challenges w hen af inancial ins titution interacts w ith its
intermediary ¢ ustomer o nly, and not that customer’s unde rlying clients. A ccording t o
these commenters, obtaining beneficial ownership information on such underlying clients
would be particularly burdensome, and would result in a significant diversion of limited
resources. These ¢ ommenters f rom the futures indus try, w here in termediation 1is
particularly c ommon, also highlighted t he i mportance of e xisting F inCEN g uidance
related to omnibus accounts and other intermediated relationships, and urged FinCEN to
affirm such guidance and extend its application to the beneficial ownership requirement.

= Treasury officials also acknowledged the importance of existing FinCEN guidance with
respectt o CIP f or omnibus a ccounts a nd otheri ntermediated r elationships, a nd

acknowledged its potential relevance to a beneficial ownership requirement.’

Other Issues Pertaining to the Advance Notice of Public Rulemaking

= Commenters, pa rticularly those t hat already collect be neficial ow nership i nformation,
expressed concern that failing to a pply a be neficial ow nership r equirement a cross a Il

3 See, e.g.,FinCEN Guidance, FIN-2007-G001, Application of the Customer Identification Program Rule to
Futures Commission Merchants Operating as Executing and Clearing Brokers in Give-Up Arrangements (April
20, 2007), available at http://www.fincen.gov/statutes regs/guidance/html/cftc fincen guidance.html; FinCEN
Guidance, FIN-2006-G004, Frequently Asked Question Regarding Customer Identification Programs for
Futures Commission Merchants and Introducing Brokers (31 CFR 103.123 (February 14, 2006), available at
http://www.fincen.gov/statutes_regs/guidance/html/futures_omnibus_account_ga_final.html.; Guidance from
the Staffs of the Department of the Treasury and the U.S. Securities and Exchange Commission, Question and
Answer Regarding the Broker-Dealer Customer Identification Program Rule (31 CFR 103.122) (October 1,
2003), available at http://www.fincen.gov/statutes_regs/guidance/htm1/20031001.html.
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relevant i ndustries w ill ¢ reate bus iness ¢ ompetitiveness ¢ oncerns whereby some
institutions subject to the r equirement r isk losing c ustomers to those institutions not
covered. Treasury of ficials acknow ledged t his c oncern and emphasized that a pr imary
purpose of a CDD program rule would be to clarify obligations in a manner that levels the
playing field across and within financial sectors.

=  With respect to pooled investment vehicles, several commenters from the futures industry
indicated that ownership fluctuates too often to meaningfully identify a beneficial owner
according to a percentage threshold. Accordingly, some financial ins titutions currently
rely on representations from a fund’s advisor or administrator that they conducted due
diligence ont he f und, i ncluding i ts i nvestors. Treasury of ficials acknowledged the
challenges associated with identifying a beneficial owner of a pooled investment vehicle.

= Some commenters asked T reasury t o ¢ onsider e xcluding e xisting a ccounts f rom t he
customer due diligence program rule as the costs associated with conducting a look-back
on e xisting c ustomers could be significant. Treasury o fficials noted that the A NPRM
contemplates treating existing customers in a manner similar to their treatment under the
CIP rules.

= Some commenters stated that they could not estimate the cost of compliance with a CDD
program r ule as it w ould de pend on t he s pecific proposals s et forth i n t he not ice of
proposed rulemaking. Most commenters noted, however, that a self-certification form on
which f inancial 1 nstitutions ¢ ould r ely w ould significantly reduce ¢ osts a nd pr omote
consistency across and within financial sectors.

= Commenters noted that financial institutions would need a significant amount of time to
implement requirements relating to the collection of beneficial ownership information.

Conclusion

The co -chairs t hanked a 1l pa rticipants f or a ttending a nd de scribed t he ong oing out reach
process w ith r espect t o t he A NPRM. I n pa rticular, T reasury i ntends t o ¢ ontinue di rect
engagement with financial institutions, industry associations and other relevant stakeholders
through r egional a nd i ndustry-specific out reach events. Treasury of ficials enc ouraged
participants to continue to send comment letters to FinCEN on any of the issues discussed in
the meeting.



